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Pidkte Mboh, AR T HRQAE BT AR 4, AR TAEE,
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AR B B2 SR A S SRR, U R SO H I =1 AU (s
bk, 2014; =26, 2016).

g5 IR, AT T R QAR TR AN G H,  BAERERASE T LUE L.

I, PSR SR T IRGEEACERRIFEE: RHEERSIE R E R0

(=) RUFEHI R ERERTEE SHIE T

I U=y G ammReseEE THERERgE) (BURRRR “CREd ™) S T
HEBAMY 2B AR AR IR F bR, IORET R rp E RGO A BT E R . (PUE)
fat: “MRPAR RO A AT AT KGR T SOR B E BRI HOEE, AVPRIRLURZ:
BEBNBAEAN P ALAE . SR OAERLEATT N BRI gl KRG

CHAbT S BRI SIS 2010 SEAUARR CDRTIARAS TR QAR EARL, A Ja RO S SRRl e 2
INE: GRAT)D.

-11 -



e AR B 2B BUAL 73 2 BRI PR NG 1R L

AN ANVIERE, KRR AL 7 XAATRW] TAMBSCER T 1 AR “ PR I st
NEE PP ROS TR BRI e . A B T EHURBZERL HIXRT AL
AL A RERESZ BB, DRI, A ZiE I AR BE B b BRI E G LA TE s A3tk 2
RIAE I RLRE, M SEBRTHEE RAND2 B AR R AR H A5

2014 4, b, ESBEENA T ATARAN BRI AEEAMV AL T D) (B
RIRIFR “CRIN @, “=RUME” MBCREEF G, (U2, GEILY R TRE (R
SE) PRI “PIBUME” FE N IR PR Rt ] s Uit Mok E BT
FACRELRE” PN, IZBOR A, W] LU B AR HAE I SO R S — Rl g N “ =L
OYE” BORORSGEARMBIERE K, SEIRE I AN B AR R HbR; o3 FHUGRAE “ PRy
7 HOREZE NI R M B R e B B 3 BRI PRSI 3 A% RO AR S Se B AL e
BEMSHASBI SRS, ISR AR 2 AR R I H br.

ASO FIATIEA T AR OZERUE 7 BRBIERE AR, H AORIE T B A TV I 2o
ARSI EA R K S R S e SO AT CZRUESE 1 IR AR R A T TR RAARIE B
THZE, EAZIE LN MR

HOG, RO RATMOL IR IIRE, AEARKIGEN, Kb B AL S RO AR, JFE
L MR R L5 A B AL TR AL T R AT ERE A HIROR], AR R A TA AR TR 2 A
i, AL FAREOGREEI A Wt —ok, BT RER ARG R e BB LE F
2R, X BRI A BT TR ) TR ek TSR

HRk, FEFRSONFAL AL AT 0T, X BRGIMEINEA AR AT S B,
AZ T UNER . ik Ta RO S BT R O BB AN A AL A, eI A 07 )
AR IR A5 5 MRS R B2 S BEEEN I A7nTBL 245 (W
BAEY 55 9 FPREUIAS YIRS Js ] R B R A SRS I AEIX 418
Stz b, QAR R AR S RSO BRI AT S, AEBGRATHEAT “ =4
GYE” I, C=RUNE” BER A T RS TSR RART [0 S BAZT, 6 “PALsy
27 IR R R A B B R BAABRBIPERNERE TEe, 5o MAMA A R SR 1 15
GRS — HIAL TR AL ARG IR L, R 2B B2 LG F T AT R4 el 2k

Orptrhle, [E45RE 2014 4F 1 H 19 HER) TR SCr ARV A TRL) $i1: 75k
ISR L, B AR AR OB, SevFk st AL B A ) SR IR S o (Hi% (&
) RIS B AR B CSCRIHRFFHAAE,  FERFFRITE iR AP O IR RS &, AR B 7K
A ] et S SR OZE RN, IR

CIX R SIAT RN TR SRR A DA N RSO, AR ARG SRR S RSN A ELHER
IR XA TEPTERL R RO BBUZ LI HARTE G PR AR . LA, AT
FHEMUN, FEFTRARN LB AR TN DRI PR SEk X E R OB R ES, Ve

-12 -



e AR B 2B BUAL 73 2 BRI PR NG 1R L

PR R AEAA, SRS (1 E RS R AT e S o

PR, ST RRAEAA DAL R T = A R, SRS SRR M AT
ARG TS LA AR DA NS XTI AR AT, B e W AE
TRBL e IR TSR SR AR NI BAME N, AR EARI TR SRR DAL 2k
ST IR AR ABUE R TR, BT A S  iy FE A T R A REAE
FNZ IS AR BRI AL A ], SRS AR LR S BRI H

e, TR OZE RGP, ARSI R, AT REER D, Rl R
PR HEE IR PRI A AR R BIRBX —4R, A REEHUR A E BN
ik, SHEARIPIIAR MR AR F N, AEBTS AANBEA T RIS B0 A 2 N2 I SIBRATAU)
B, ORI SEIUIGEIE SIS, LG F sl e B AR S I 3 5 PE

(D) EERIERIMBE

L 3 A AR T HAE, EARMAREHZ T, BUTEP AR RS, (e
NEFTRIE A PINEY 28 4 450 (OIBUE) 58 43 43R0 T I 500 TR SEA TR RS IOBE A L,
AR ) £ U A AL T LA B CIRRT TR f0dE) 35 8 e ilE “ RAMEMEA A2 e H]
TR B8 17 SRUE AR B R “HERE E ARV TR, AR TR X5 TR
HOIATEIATY, 5 33 AT IRIANANNG 1R A E RN AL T R AR R X — .
USROS SR SRR AIANG ] AR AR ™ St e, (H0, B VAR A T E RS e
BB ARSI AT IR, B, AR T Ay T R e E A
Sl WA A E IR 1, RO R SRR P HRIROUE N #GE,  wI BN TSkt
AR TS AN, R R0y e A 0 B EAR R RIS A, 20 EA A TS m B es.
Hk, kAT BFAER, BE, HAABAR R R NE P X 55, SR SR 8T
AR, ARAT R M BB ) e B ], DR A B i S5 AT A TIE 0t PR,
HI THAL T AR, REHSANRARLTH G S AT, A BT AR A W R IR 232
Ja B AR AR b, SRR T BERORR B AR SOOI, T, e
Bl 7 Al By AR A T B

2 AL ANREAT A QIR R AN RO E R RN G, Rz AT
TR E BB BT t R B2 ALY A HAGE R TEE, ThEGIEIIX “REE”
WIBAR AR B AR AL, DADWRCRE rTRE TSR “Hb:” MBI K™, [R5
T NBOEAR BRI OF5E7%, 20100, 7EHERKGHIX, At RAsZ ik ARiEAL
AWERIRREIE? 528, el it bR OaERE, 32 rEd A SO R (i
THROZER, 27 A AR R B2 R, A TRE SR “ TR

M (GEREF, 2014).
AN A A PR B B A HAMB AR T L BRI A LS E 2 ARV EA . (£ %, 2015).

-13-



e AR B 2B BUAL 73 2 BRI PR NG 1R L

PR R, Sl )y SRR 7 A AR e B B, A TR e B i =
PEMBL T HAD AR, (BB A AT REVR AL P IR NS AER ] A3tk e B B KR, 75
At A A lig, i AR TR T RE L S, AT E R RHA T A A A
JRISTIAEIAA . BT RIGE “30%” AR R, RIS AL TR B
i, R OB R EAIIB, BARAE —ERIE 55, AR Ak R B Jm, B
XL NPT IR BORI BB

7~ 4HiE

SR ITICRAI 40 4, ARMIAFHRISNAS Mk T SR, SRs” il
PEPERCRAR N IR, (EURE, BT SEE o0t TAR MR RE K 2 CANBEIE MR IR S IAR MV A 5 (R 2L
ASCAIAT S S AR OZERURE 7 RABITERTE IR AEC B, 2 N RARMBS, h
AR SRR AR, DMIESH, “ =RUN B BCE BRI ISR A IV B Pk A i e
AT MR MRS LERE TGS, SRR 2, A BN E R BB UL sy IR
0, FHEAA AR RIS, AR Nt BRI S BB, IRANKA— S B K A2

S0k

LEOIARS 2R, 2014: (iR THUREIZERGAL IR, CEMOFALSRIESRY 5 4 .

25480, 2014: (IR tHvR U2 BRI, GRee) o 2 1.

BIRABRAE, 2004: (HIARARMENEY, Sftaie, Jbnt: =4,

47576, 2016: (AL ERUHRITRINL F— PPN 2 BB L ST ESC R nik),  GERRTO
551,

SR, 2014: CHIBURMVAEHAR TARKM RS AHEE D, CEERIE) 26 4 30,

6.5 T, 2012: (AT A BRI S AR ARG I B RS i A R, (b
R 2R RESRIEARO) 55 4 3.

TR, 2002: (A NERILAIERAS F 3t e U0, bt VEHESAL.

8.z, 2005: (FEHEEHM L NE—HATIROER SR =5 AR, CBUR R 555 .

9454, 2003: (20 LD BRI E SRR A Z TR, CGEARIIFT) 5 6 .

10.ZIL4K, 2014: (FRIE AR RS HAAR—HL T8 225792 A& ) SBE R LKA /04, CRED
556 .

1L fR%, EHIER, 2009: (AL EARFEES S 2ERD), (ABE) 28 11 1.

12. 5150, RIEH, 2010: (LEIRILY, dbnl: JEHHHREL,

I3 ARMAGH, 2012: CEACHE MWD, PARE, dbat: IEEHRAGA L.

14 554, 2016: CiehERRBIAIHIEEEHY, (FRfolRzE# R GESREENOY 5 3 1.

15017, 2014 CRMnfSe: NEESHERD, GERpD) 552 1.

-14 -



e AR B 2B BUAL 73 2 BRI PR NG 1R L

16. B, 1997: (PETHBFIITD, Jbnt: PEBEERA TR

17.E%, 2015: (PPEARNE), dbnt: iEHHRGE.

18.3FIFA, 2005: (O T diERMS SORNT Tk A 2y A RIVAR R ERAR SIE R, CARTNEY 559 1.
197G, 2012 (A3 FAAERCZ SR T H R B E R BRI HTY, (RS 56 3 1,
20458, 2010: (REBZHAlESIEHY, (HHEZEZAE) 284 1.

212Kk, 2010: (iR TR E RIS TIRER RAAFRLREIHAY, (RAERTZT) 5 139,
22T, 2010: (i THURBESERINSHAHIZTY, GEFBLR) 5 4 1,

235KHE, DA, RRIG, 2009: CRATFHUuRGLERURIBUEEERY, ChIE-EHERE) 55 4 10,

(EE#s: RAKFEFE)
(FriEsmis: #4005 %)

The Reasonable Allocation of Restrictive Rules for the Disposition of Rural
Land Contracting Management Right
Wu Yiwen Yang Yong

Abstract: This article uses data from judicial cases and analyzes the reasonableness of restrictive rules for the disposition of rural
land contracting management right. The results are as follows: in the framework of “the separation of two rights” which means
“ownership right and rural land contracting management right”, restrictive rules of the disposition hinder the transfer and
management of farm land at a large scale. While the policy advocates that the problem should be solved by means of “the separation
of three rights”, the improvement of restrictive rules is another better way in the process of farm land reform. And the policy of “the
separation of three rights” is supposed to be regarded as a legislative spirit at the macroscopic level. When farmers transfer their
rural land contracting management right, the consent of their villages should not serve as peremptory norms that can determine the
validity of the contract. Besides, the rule regulating that farmers’ property qualification is connected with the transferability
unreasonably limits the freedom of transfer, and goes against the theory of capacity for civil conduct. Because of the identity
attribute that is imposed on the right, the transferees are strictly confined, thus blocking the transfer. In order to protect villagers’
membership right, the members in the same village own the preemptive right. Finally, it is not rational that the mortgage right is
forbidden. Based on the reform of the farm land system, strengthening farm land control and limiting farm land circulation right of
the transferees to a reasonable extent are also important.

Key Words: Rural Land Contracting Management Right; Transfer; Mortgage; Restrictive Rule
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